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Ar o e 9C2 of ths Fensl Cﬁﬁg_is es rollows: —

*It ehsll be urlewful for any pearson at
any time cf the yesar to hunt leer or any othsy
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animal or bird protsoted dy this ohsptar, by
the 8id of what is coamonly known as a head
1ight or hunting laap, or by artificiel lizght
attached to an eautomobile, or by the 2sans of
any fora of artifioisl light. An) person vio-
lating eny of the provisions of this Article
shall be deened guilty of a misdemsencr and upon
conviotion shall be fined in =ny sum of not
less than rifty (350.00) dollars nor mors than
two hundred ($20C.CC) dollara, or dy confine-
went in the county jall for not less than
thirty (30) &aya nor more than ninety (90)
days, or by both such fine and ixprisonaent.
The poasesasion of a headlicht, or any other
hanting lizht used on Or sbout ths hsad when
bunting at nisht, betrasn sunset and ons-half
hour befors suarise, by any person nunting in
a community where deer are known to range,
shall be prina faole evidence that the parason
found in rosasgsicn of @ld heddlight, or other
hunting lipht. is vioclating tha proviaiona of
this srticlo.

You state the teatimony of the Statc'n witnoaa.
a Gcae v.arden, to bs!¢

“That he saw a pickup baing driven at n
very aslow r:te of spsad up and down a couatry
road in deer country at night., The defsndant
wag 4riving the ¢ar, while an unknown parson
stood up in the bsd of suchk pickup and shined
the rays of an ertifiois]l light that hs had eon
or about his head into tha adjoining pasicres
and fields. &Ko shots were flred, The witnsos
could not tall whether the asn standing up had
a gun or not. 7The witnase stopped thy car bdut
the wman in ths bed £ot away in the dark, The
defendant, driver of the actonobile, is teing
proaﬁout.d as & principsal,  Ia his testimony
the tate's witness carefully follows the word-.
ing of the rrima facle featurs Of the statute
testifying to every aleasnt in that part of
the statute. The witnecs testified 'that the
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=an standing in the bed of the plokup was in
possession of 3 headlight, or scae other fora

_ of hunting 1ight used on or edout his heaé,
while hunting at night, Letweer sunset snd one-
half hour befors sunris¢, and that such persoa
was then and there hunting in a community whers
deer were then and there known %0 rangse,

dant "This testizony was denied by the defen-
L 1: 2

*The defeadant's counsel demands (1) that
the court shall not instruet tha jJury asz to ths
prinn faale evidance feature of the statute;
and (2} that the court shall subail the case ca
8 charge =f olrcumstential evidencs. The Stan
coantenda the opposits, agking for a ckarge ¢n
ths prima facis evidaence festure, and danying
thet s charges on oircumstantiel evidence would
be propsr.”

: The act of hunting i{s cne cf the nain ard essen-
tial facts to be proved in this case in order to Juatiry

a coaviotion. Undoubtedly, the State ralies upon clroun-
stantial evidence to prove thkis main faet, since nelther

the defendant nor hie companion {s showa to hava firsd a

shot nor to have been in possession of a weapon capable of
£1llinz a dasr, Tt 1s true that one of the State's witnessas
testifiad unequivooslly that the defendant's ¢oczpanion was
hunting; ot it is gvident, froa the other facts stated by
you, that such tsgtimony was =merely an inference on his

rart drawn from the gurrounding ocirscunatances agtually ob-
served by hinm, :

From tkis point we wish te dirasct your attention
to ;hc Tollowing deocision of the Court ¢f Criminal appeals
of Texaa:

¥Whers ons fact is proved from which another facot
is to be inferred, the chargs {on ¢ircumstantial evidencs)
aust be given, Cantry v. Stats, 56 3, u, 68,
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The ccnglusion that the accused participated in
the attack on the deceased baing dut infsrencs from other
eircumstances, law of oirocuastantial evidence should have
deen given. Davis v, State, 296 5. %, 895,

In & prosecution for burglary whers all the evi-
4snoe in relstion to ths bhreaking and sntering is olroua-
stantisl, a oharge on oireumstsntial svidence should de
given, and the fact thet accused had pleanded guilty of a
thaft of property stolen during tha durglery, which plea
e introduced in evidence doea not dispense with the nec-
essity of the ohargs on circunstantial evidence., Beason
Ye Stat'. 67 8, %, 96' 69 L. R, A. 193.

It is therefors our opinion that a charge on
ofircuastantial evidence should ds glven.

A fprims facie ocase' is that amount of
evidence which would de surficlent to counter-
delance the geaneral presuapticn of innccence
and warrant a senvieticn, 1f not enccuntared
and oontrolled by evidence tending to coatra-
dict it, and reander it improdbable, or to prove
other facts inconsistent with {t.* ¥orde and
Thraseas, Vol. 33, paze 545.

“*Fricga facie' means &as 1V first appsars;
st first sight; st rirst view; on its facejon
the fade of it; on the firss appearance,”Fords
and Threses, Vol. 33, page 542. .

"'Prina faole svidence' is =erely proof
of the case upon which the jJury nay find s
verdiot, unless redutted by other evidaencae,
In other words, prima fools evidance is not
conclusive, bdut is suck as may be overcome by
avidencs to the contraryj and sueh svidence
i3 to be welighed SOgether with the other evi-
dence, and 1a conneotioa with the reasonsbls
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doudt and rresuaption of innocence whioh obtain
in all criainal triels.” Flaeck v, Stats, 30
S. %o 794, Almo Stonshaa v, Ltate, 268 o, ¥,
156, Also eciting Uptamore v. State, 32 8, ¥,
(22) 474, :

In the case of Totset v, State, 133 S, ¥, (24)
cited by you, the Court of Criminal irpeals said:

"In submitsing the oase to tha Jjury ths
trial Jjudze gave in chargs the prisa facle
clause of said arsiocle, Objaction was inter-
pcsed on the ground that it was nct appliocadls
under the fracts of th present cose. Appellant
also eompleined decsuse the eourt 4id not ckarge
on e¢ircumstantiael evidence, and pregented ons
in propsr form with request that it be givan,

If the court was right in giving the instruc-
tion on the prime fecie festure of the statute,
1t cbviated the necsssity of chnyging on cir-
cuzatantial evidence, Otherwise the omission
to oharge on oiroumstantial evidencs would bs
srror, It will de noted that in the first part
of Artg, 502, ¥, C., it refers sapsocially to bunt-

.ing with lights commonly known as a 'hsadlight
by nane

¢r hunting-lanp! and then includes
‘any other fora of artificial light,' but re-
atricts the prima facle feature of the statute
to & 'hesdlizht,' or eny othar 'hunti léﬁgg
ugid on or about tha head,.' It is uaquestion-
ably true that when appellant went iato the
posture on the south slde c¢f the road he was
not asing what vwas comsonly known as a 'head-
light' or *hunting lazp.' He had only an ard-
iricial 1light koown am a *flashlight,' He had
it in his bhand. It s true one of the Ztate's
witnenses testiried that asuch a light could be
used on the haead b{ placing 1t 4in the hLat creass,
but there is no evidence that appellant was so
using 1t on or about the haead, and it is only
when 80 used that the statuts in question would
make the possassion of sach s light as agpcl—
lant then had prima faole evidence that he was
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vioclating the hunting statute ia question,

The ordinsry flashlight is an articls of such
coxxon use that it may well de doubted that the
Legislature would undertake to make the possas-
sion of one prims faels evidence egainst its
ownsT unless he was using it ca or abous the
head ag the commonly known headlizhts or hunt-
ing lamps are used.

*1t follows froam what ws have sald that
we think the triel judge fell into error in
giving the prias facis ¢harge coaplainsd of
and that upon anothsr trial it should be on{t-'
ted, and undsr the evidence as Lere Tound an
instruotion on ciroumutanti41 avidenoe would
be appropriate.”

In the reosntly decided case of Lollar v, “tatc,
159 2, v, (24) 130, the Court of Criminal Appeals in a
case where sccused was oharged with poamession of intox-
ionting ligquor for purposs of sale held it was proper uader
‘the faote of that ease v charga both oa ocirouxmstantial
evidencs and on the prima facle festurs of the statuts.
The opinien {n that case ia short, and wa are quoting
it in fulls

"DAVIDEON, Judgs.

“The unlawful possession of whisky for
the purpose or sale is the coffense; the pun-
ishnent, a rine of $200,

'Appullant operated a rllllni atation
fn the town of ¥inters, He end his wife
lived and made their home in a room in the

rear part of the building.
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*"Inapsetora of the Texaa Liguor Control
Board, under authority of a search warranl,
made a search of the precxlaes., They approachsd
the bulldinz froa, and gained antrence there-
to, at the rear, Uron entering, they fouand
appellant’s wife angaged in bdreaking six dot-
tles of whiskey. Appellant was not present
at that time. The size or capacity of thsse
bottlea 1s not shown, axcept that the officers
testiried that the combdined content exoesdsd
a quars.

“Appellant was arrested at the filling
station, after tha mearch, and, in the pres-
suca of the officers, broke s half-pint of
whiskey, which he had cn his person. Thres
other ons-halfl pints of vhiskey wera found
on his person,

*Appellant, testifying as s witness in
his own behalf, udaltted the possessicn of
the four ons-half pints of whiskey on his per-
son, He explainsd his possession thereof by
saying that, at hias request, his son had pur-
chased same for him, at a liquor stors near
Zan Angelo, and had returned with the whiskey
and delivered it tc hia Juat prior to ths
ssarch, He said thet tha o%her whiskey on
the prenises bslenged to the ar-a, who pur-
chased it at the tine he Rough% the whiskey
for hia, He denied any interast iz, or con-
trol over, any of the whiskaey on the praaises,

*Thare was no 4iract svidencs showing
that appellant was engaged in selling whiskey.
filz guilt was zade to depend upor an appli-
cation of the prims feole svidenoce rule, Art.
666-23a, See, (2), Vernca's Ann, P. C.,, to the
affsct that possession of zore than one quart
of whiskey in a dry ares shall conatituts priaa
faole svifence that it is possesssd for the pur-
pose of msals. The whiskey found on apgollant's
pers:n Lot being 'more than one quart,’ his guils
must depsnd upon faets showing that he had the
possession of the whisksy, or a part thereof,
found on the premises, the dottles containing
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whioh were broken by the wifs.

*Ths scnclusion 1s reaohsd that, im order
to show thas appellaat possesssd such cther
whiskey, the State's cuse dspended upon eire
cusstantial evidence, and that the trial aours
erred in refusing to give appallantts speaial
requested sharges upon the law of eircunsten-
tial evidence,

*In view of another trial, the chorge
derining the term 'prima racis’® should be so
framed 3 uot to shift the durden of proof
and sco o8 not to constitute posssssion of
more than = gquart of whiskey a prcnuagtioa of
guilt, For a defrinisica of the terza ‘prims
facie,’' sse ¥loaok v, State, 34 Tex. Cr. H.
314, 30 3. E. 7943 Yelden v, State, 100 Tex.
Cre R, 58‘, 272 24 ¥e 1390

"¥or the error discussed, the Jjudgaent
is reversed and the cuuue remanded,

"pii CURIAA,

*The foregeing opinlon of the Conmiassion
c¢f Appeals hes besn ¢xamined by the Judges of
the Court of Crimainal Appesls and sprroved by
ths Cours.”

After a study of the Toteet case and ths lLollar
casqe, cited above, which upon first reading appear to be
in 44rect conflict, we have arrived at tha conolusion that
the boldings ia thasze cases aye harmonious,

It will de noted that Article 902, Fenal Codes,
quoted supra, provides that in order for & prims facie
case %0 be made, four separuite and disgtinat things =ast be
proven, viz,: tl] That the derendant was, at the tne
chargc& in the coaplaiat and information, ¢ persoa hunt-
iar;: {2) that hewas hunting in & comuunity where deeTr are
known to rangej (3) that he was then in possession of a
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"headlight or aay other bunting light used on or sdout the
headj (L) that he wag husnting at night betwean sunset and
cne-half hour bdefors sunrise, The svidence in the Fotaat
case was sufflotlent to show thrae of thass four neceasary
sleaenta in ordar to zake cut a prima fagcies cage, Ons wag
lsoking, ile was not using a "headlight™ and the flashlight
he was using was not baing used on or about his head. As
this flashlight was not being used on or about hls head, no
direct avidsncs wos presented that he was hunting Sy the
aid of an artiriocial light{ and whether he was hun%ing by
the a2id of ssfd flashligh$ had to be inferred from ¢ircua-
staynoss, That 1a, it was cnly shown by circumstantial evi-
dence. Nence, ths courts in tha roteet cass correctly held
that the prima faols charze should not have bHeen glven,

It would follow that in any case, proseocuted un-
der this nrticle, where eny one ¢f the four nsdgegrary ele-~
aants teo be proven to make out a prima facis gace was not
shown by 2irect evidence, but dapendad upon ciroumstantisl .
avidance, the ccurt should not charge on the priasa facie
featurs of the atatute.

In ths ease presented to us whathsr the defendant
was hunting at the time wss not provan dy 4irect evidence
but must bs inferred from othar faotr in evidencs whioh faots
ware that the defendant was driving a plekup truck along a
country road at night at a slow rats of sreed in a comnunity
vhere deer ere known t3 range, that a cozranion wae standing
in ths bad of the pickup tiuok with ap artifioial 1light on
or about his head, aand that this companion fled upon being
apprehandad, Ro gun or weapon weg shown t¢ have been in ths
possaasion of tia defandant or his companicesn,

In the lollar case, the court hald undar the
facts as shown that the court stould have oharged on oir-
ouastantial svidence and alse on the prina faoie featurs
of the statute,. It will bs noted that in this cass,
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the existancs of umore than one quart of whiakey was proven
by direot evidence and not by circumetantial evidencs,

The Stute relied upon eircuastantia) evidence only to show
that the whiskey waa in the possession of the defendant.

This prina fac¢ie feature of this statute in oury
opinion 1s of wvalue %0 the State only ia those cases whare
the headlight was shown dy direct svidence to have only
bean in the ggaggnl;o? of the defendant, and was not at
the tine being actuslly used ss sn aid to the hunting,

The statute provides that it shall bs prims facis
evidence that the person found in rossession of said head-
light, or othsr hunting light, is violating the provisions
of this article. In the faots of this case as you submitted
to us, you have proof of all four elsusnts of the offenss,
viz.: (1) That the defendant was, at the time charged in
the complaint and inforsation, a psreon hunting; (2} thas
he was hunting in a ¢oumunity whers deer are mown to
range; (3) that hs was then using a headlight or other
bhunting 1ight on or about the head; (4} that he was hunting
at night batween sunset and one-half hour bdefors sunriss.
All four of thass slenents have deen proven sufficlently
to go %o the Jjury and a prime fagle oass )5 alrssdy nade
ous, It follows then that there 1s no need or necessity
rgrgthc State to rely upon the prins racls reaturs of this
statute,

Vs 8180 arrive at the ssze¢ ocnclusion, that a
charge on sircumstantial evidence should dbe given, and a
charzs on prima faoie svidents should not bs given from the
following procsss of reasoning:

The legislature in enacéting prims facie provisicns
to oriainal statutes does so for the purposs of aiding the
Gtate in making proof of sone essential eleaents of the
offenss, In the offense of fosconlion of intoxiocating liquor
for the purposs of sals, it is evident from ths very nature
of things that in mcst o2ses it vould de dirfficult, if not
iapossible,to make actusl proof thats the liguor waa possesssd
for the purposs of sslse, noe, the legisleturs provided
that the procof of the possession of maocre than ons gquart



Honorable Williea Curry, pegs 11

would be priaa facie proof that it wes possessed for the
purpose of ssale, “here the proof showed that ths defsndant
actually sold one gelloan of intoxicating liquor, deliversed
it to the buyar, end recived from ths buyer the consider-
ation for sane, there would be no necessity to charge on
the priama fagcle featurs of this statute, There was no
"gap to dridge.”

Also, in a theft case, whers the defendans was
apprehended 1in the actual teking of the atolen goods, it
would bs useless to charge the jury that the possession of
gec;ntly stolen goods, unexplained, would make out a priua

acle oczss.

.6 have the sane situation in the case you subd-
aitted to us, Zvidently, the prima facis feature of ths
statute was enacted to "bridge the gap" in those cases whars
the proof showed that the defendant st the tinme had a head-
1ight, or othsr hunting light used on or about the head in
his posseseion,but there was no preof that he was actuaslly
ualng 1t, 7To conatitute the offense it is necesgary that
the person hunt deer by the aid of an artiriocial light,
and the mere possession is not suffiocient. The legislature
merely says that proof of possession under the ciroumstances
snuzerated makes out a prina faole case that the artiricial
1ight vwas being used in aid of the hunting., The proof in

the cass you submit shows that ths artirfioclal light was being

used and was used on or ebout the head. Thare is no “gap
to bridgs."” Hence, no necsasity for charging the jury on
the prima facie featurs of the statute.

Trusting that t:is opinion surfficlently answers
your question, we ars

APPROVED DEC 8, 1942 Yours vsry truly
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555

FIRST ASSISTANT
ATTQREEY GENERAL .

¥, V. Gapperst
Assistant




